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Bef ore Hanak, Hohein and Bucher, Adm nistrative Trademark
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Qpi ni on by Hanak, Admi nistrative Trademark Judge:

Sweari ngen Software, Inc. (applicant) seeks to
register RV5 in typed drawing formfor “conputer prograns
for radiology information systens, nanely, software for
pati ent managenent, filmtracking, scheduling,

transcription, inventory, quality control, standard
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procedures, equi pnment nai ntenance, and personnel nanagenent
of X-ray departnents of small-to-medi umsized heal thcare
facilities including clinics and hospitals.” The
application was filed on Septenber 30, 1997 with a cl ai ned
first use date of June 1986.

Citing Section 2(d) of the Trademark Act, the
Exam ning Attorney has refused registration on the basis
that the applicant’s mark, has applied to applicant’s
goods, is likely to cause confusion with the identical mark
RMS, previously registered for "conputer progranms in the
form of prerecorded magnetic tape and conputer user’s
manual s sold as a unit.” Registration No. 1,315,475. This
regi stration issued on January 22, 1985 with a cl ai ned
first use date of August 1980.

When the refusal to register was nmade final, applicant
appealed to this Board. Applicant and the Exam ning
Attorney filed briefs. An oral hearing was held on Cctober
17, 2000 at which counsel for applicant was present.
However, neither the Exam ning Attorney nor any other
representative fromthe PTO was present at the hearing.

In any likelihood of confusion analysis, two key,
al t hough by no neans excl usive, considerations are the

simlarities of the marks and the simlarities of the goods
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and/ or services. Federated Foods, Inc. v. Fort Howard

Paper, Co. 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).
Turning to a consideration of the marks, as noted
above, they are identical. However, RVS is often not an
arbitrary string of letters. W see this in a nunber of
third-party registrations that the applicant has nmade of
record. The initialism®“rnms” readily suggests “Root Mean
Square” to those who are know edgeabl e about sine waves and
their mat hematical application to audio inputs,EI
electronicsEI and tel evision signals.EI In the context of
t hese particul ar goods, the designation generates the idea
of an attribute of the goods and hence nust be viewed as
suggestive for such goods. Qher third-party registrations
containing the RVS designation, |ike applicant’s suggestion
of radi ol ogy managenent systems, suggest other specialized
sof tware applications |ike records nanagenent §ystensmcn
even restaurant nmanagemnent §_ystems.EI Hence, inasmuch as a
nunber of third parties adopted the term RVS with different

suggestive connotations, users of conputer software and

! RVB and design for guitar anps and speakers (Reg. No.

1, 697, 398).

2 RVB and square root design for electronic controls (Reg. No.
1, 405, 569) .

® RMB for TV antennas (Reg. No. 870, 387).

* RECORDS MANAGEMENT SYSTEM 2000 RMS/ 2000 for software for
muni cipalities (Reg. No. 1,764, 134).

> RVMB-TOUCH for restaurant software (Reg. No. 1,894, 952).
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hi gh tech equipnment will tend to viewthis initialismas a
relatively weak source identifier.

Turning to a consideration of the goods, registrant’s
goods, as previously noted, are broadly described as
“conputer prograns in the formof prerecorded nagnetic tape
and conputer user’s manuals sold as a unit.” This
identification of goods is broad enough to arguably
enconpassed applicant’s conputer prograns for radiol ogy
i nformati on systens.

However, our |ikelihood of confusion analysis does not
end here. Applicant has established through the
declaration of its president that applicant’s conputer
prograns, as described in its application, are inherently
expensive; are sold only to sophisticated purchasers
(hospitals and clinics); and are sold only after a
consi der abl e anount of di scussion and negoti ati on between
applicant and the purchaser. The Exami ning Attorney has in
no way chal | enged applicant’s evidence regarding the nature
of its goods, as described in its application, in terns of
cost; purchaser sophistication; and conditions of sale.

See Exami ning Attorney’'s brief page 6.

Consi dering the cost of the goods as described in

applicant’s application, it is obvious that “confusion is

| ess |ikely where goods are expensive.” Magnaflux Corp. V.
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Sonofl ex Corp., 231 F.2d 669, 109 USPQ 313, 315 (CCPA

1956). See al so Weiss Assocociates Inc. v. HRL Associ ates

Inc., 902 F.2d 1546, 14 USPQ2d 1840, 1841 (Fed. Cr. 1990).
Consi dering next the fact that applicant’s goods, as

described in its application, are purchased only by

sophi sticated purchasers, it should be noted that our

primarily review ng Court has made it clear that purchaser

“sophistication is inportant and often dispositive because

sophi sticated consuners may be expected to exercise greater

care.” Electronic Design & Sales v. Electronic Data

Systens, 954 F.2d 713, 21 USPQd 1388, 1392 (Fed. Cr
1992) .

Moreover, as for undi sputed fact that applicant’s
goods, as described in its application, are purchased only
after significant discussion and negotiation, our primarily
reviewing Court has explicitly stated that this is yet
anot her fact in reducing the likelihood of confusion.

El ectronic Design & Sal es, 21 USPQ 2d at 1392.

Finally, applicant has established by neans of the
declaration of its president that fromthe tine applicant
first used its mark RVM5 in 1986 to the present “there have
been no incidences of there being any confusion between
[applicant’s] RVS product and any ot her product marketed

under a RVS trademark.” (Swearingen decl aration paragraph



Ser No. 75/365, 334

5). As previously noted, registrant has clained that it
first used its mark in 1980. Thus, while we do not know
what registrant’s experience has been, the record shows

t hat applicant has encountered no instances of actual
confusion involving applicant’s highly specialized RVS
conputer prograns for radiology information systens and
registrant’s RVMS pre-recorded conmputer progranms. In
response, the Exam ning Attorney nerely notes that proof of
actual confusion is not a prerequisite to a finding of

|'i kel i hood of confusion.

On this latter point, the Exam ning Attorney is
correct. However, the fact that during a tinme period of 14
years applicant has experienced no known instances of
actual confusion is sonme slight evidence in support of
finding that there is no likelihood of confusion. Cf. In

re General Motors Corp., 23 USPQ2d 1465, 1470-71 (TTAB

1992). However, we wi sh to enphasize that the facts
surroundi ng the absence of actual confusion in this case
are not nearly as dramatic as those that existed in General
Motors, and that we have accorded only very m nimal weight
to this absence of actual confusion in determ ning whether
there exists a |ikelihood of confusion.

In sum given the fact that the letters RVS are not

arbitrary but rather have various neanings as applied to a
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variety of specialized conputer prograns and rel ated goods,
and the fact that applicant’s conputer prograns, as
described in its application, are inherently expensive, are
pur chased by sophisticated individuals and are purchased
only after extensive discussion and negotiation with the
manuf acturer, we find there exists no |ikelihood of

conf usi on.

Decision: The refusal to register is reversed.



